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SWITZERLAND

Decision of the Swiss
Federal Tribunal on the
exceptio arbitri in state court
proceedings: comments on
the prima facie review and its
scope of application

I

n a decision of 6 August 2012, the Swiss
Federal Tribunal confirmed its case law
that where the seat of an arbitration is
in Switzerland, a Swiss state court that is
asked to decline jurisdiction based on the
existence of a valid arbitration clause (the
so-called arbitration defence or arbitration
exception to jurisdiction, or exceptio arbitri)
may only conduct a prima facie review of the
exceptio arbitri.1
The decision, including the references to
its earlier case law, suggests moreover that
the Federal Tribunal is unlikely to change
its position in relation to arbitrations seated
outside of Switzerland. In those cases, a
Swiss state court must decide whether to
accept or decline jurisdiction on the basis of
art. II(3) New York Convention (NYC) and
is under an ‘obligation to decide without
any limitations on the arbitration defence’.2
In other words, where the arbitration
defense is based on an arbitration
agreement providing for arbitration outside
of Switzerland, the Swiss national court will
have an unlimited power of review.
Two aspects of the Federal Tribunal’s
reasoning are of general interest and will thus
be discussed below, after a brief summary
of the decision: (i) the standard of review
(prima facie or full review) and (ii) the
question whether a different standard of
review is justified merely as a consequence of
the fact that the designated seat of arbitration
is in Switzerland or abroad.
While we do not dispute the accuracy
of the Federal Tribunal’s decision in the
case at hand, and agree with the concept
of prima facie review, we disagree that the
standard of review should depend on the
seat of arbitration.
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Summary of decision of the Federal
Tribunal of 6 August 2012 (4A_119/2012)
Factual background: a party filed a claim
with a Swiss court, notwithstanding an
arbitration clause
On 17 June 2011, Y (a German national
domiciled in Munich) filed a claim with the
Commercial Court of the Canton of Zurich
against the Zurich-based X Ltd, seeking
damages for breach of the duty of care
and loyalty under an escrow and mandate
agreement (the ‘Agreement’).
X Ltd challenged the jurisdiction of
the Zurich Commercial Court on the
basis of the arbitration clause contained
in the Agreement. The arbitration clause
provided that ‘all disputes arising out of or in
connection with the present agreement shall’
be settled by a sole arbitrator in Zurich, in
accordance with the international arbitration
rules of the Zurich Chamber of Commerce.
By decision of 23 January 2012, the Zurich
Commercial Court dismissed some of the
claims raised by Y on the ground that they
did arise out of the Agreement. The court
dismissed X’s arbitration defence, however,
and decided to continue the proceedings in
relation to other claims, which it found fell
outside the scope of the arbitration agreement.
X appealed the Zurich Commercial
Court’s (partial) dismissal of the arbitration
defence up to the Swiss Federal Tribunal,
which upheld the arbitration defence on
the grounds that where a Swiss state court
is called upon to decide on a defence of
lack of jurisdiction based on an arbitration
agreement providing for a seat in Switzerland,
it shall render its decision based on a prima
facie review of the exceptio arbitri.
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In reaching its conclusion, the Federal
Tribunal confirmed its well-settled case
law3 that a Swiss state court shall only
decline jurisdiction based on an arbitration
agreement providing for arbitration in
Switzerland within the boundaries of Article
7 of the Swiss Private International Law Act
(SPILA), Article 7(b) of which requires that
a ‘Swiss court before which the action is
brought shall decline its jurisdiction unless
[…] b. The court finds that the arbitration
agreement is null and void, inoperative
or incapable of being performed; […]’.
While, as mentioned, the Federal Tribunal
held that a Swiss state court called upon to
decide on an exception arbitri shall render
its decision based on a limited, prima
facie review only (consideration 3.2), it
held that such review is not restricted
to an examination of the validity of the
arbitration agreement, but also includes its
scope of application (consideration 3.3).
The Federal Tribunal considered that
the state court’s prima facie review of the
arbitration agreement under Article 7 SPILA
aims at preventing the arbitral tribunal’s
decision on its own jurisdiction (as per
Article 186(1) and (1-bis) SPILA) from being
prejudiced by the decision of the state court
(consideration 3.2). Moreover, it held that a
limited review is justified due to the fact that
a full review of the arbitration agreement
(and more generally of the arbitral tribunal’s
jurisdiction) remains possible in the context
of setting aside proceedings against the
award (consideration 3.2).
The Federal Tribunal further justified
the confirmation of its case law by referring
to Article 61 of the Swiss Code of Civil
Procedure (CCP), which entered into
force on 1 January 2011. According to
said provision, which applies to domestic
arbitration proceedings, a state court shall
decline jurisdiction if it finds that ‘the
arbitration agreement is manifestly invalid
or unenforceable’.4 The Federal Tribunal
added that Article 61(1)(b) CCP in fact
embodied the Federal Tribunal’s case law on
Article 7 SPILA and the state court’s scrutiny
was explicitly limited by law in domestic
arbitration as well.
On that basis, the Federal Tribunal decided
to confirm its case law and held that the
Zurich Commercial Court of Zurich had
violated Article 7(b) SPILA when it elected
to examine unduly closely the arbitration
defence raised by X.

Comments
The prima facie review by state courts
is justified
In the light of Article 7 SPILA, and with
reference to Article 186(1) and (1-bis) SPILA,
the Federal Tribunal considered that the
prima facie review of the arbitration defence
guarantees that the arbitral tribunal’s decision
on its own jurisdiction is not prejudiced by
the decision of the state courts.5 Accordingly,
the Federal Tribunal recognised, at least with
regard to Article 7 SPILA, the ‘effet négatif ’ of
the competence-competence principle;6 adding
that a full review of the arbitration defence
would mean ‘turn[ing] art. 7 SPILA into an
instrument to paralyse arbitral proceedings’.7
The objective of Article 7 SPILA is to prevent
dilatory tactics or ‘maneuvers destabilising
the arbitration procedure’.8 If the state court
were to perform a full examination of the
arbitration defence, this could encourage
parties to resort to such dilatory tactics.9
Moreover, scholars have correctly pointed
out that the ‘effet négatif ’, and therewith
the prima facie review by state courts, is
more favourable to a proper functioning of
arbitration, since it avoids parallel proceedings
and limits the risk of conflicting decisions.10
According to other scholars, however,
Article 7 SPILA does not literally grant any
priority to the arbitral tribunal in determining
its jurisdiction and, therefore, it is the state
court’s task to ‘examine its jurisdiction, not its
lack of jurisdiction’ with unlimited powers. 11
This approach is not convincing for the
following reasons:
• First, it refers to the notorious decision of
the Federal Tribunal in the Fomento case,12
according to which an arbitral tribunal has
no priority in ruling on its jurisdiction based
on the principle of international lis pendens.13
However, precisely in reaction to this
unsatisfactory decision, the Swiss legislature
in March 2007 implemented Article 186(1bis) SPILA, which ensures for arbitrations
seated in Switzerland that the competencecompetence principle takes precedence over
lis pendens, thereby preventing parties from
resorting to dilatory tactics under the title
of the latter.14 Hence, an unlimited review
under Article 7 SPILA by state courts would
contradict the very purpose of Article 186(1bis) SPILA and be contrary to the abovementioned efficiency considerations.15
• Likewise, the argument that the state courts
only decide on their own jurisdiction,
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and not on their lack of jurisdiction, also
insufficiently assesses the competencecompetence principle stipulated in
Article 186(1) and (1-bis) SPILA. If the
competence-competence principle is to be
given full meaning, the arbitral tribunal’s
decision on its own jurisdiction ought
not to be anticipated by a state court
before an award has been rendered.16
Therefore, whenever there is an arbitration
agreement that is not manifestly invalid
or unenforceable, a state court’s power of
review should be limited to avoid the risk of
paralysing arbitration proceedings.17
• Finally, the implementation of Article 186(1bis) SPILA and Article 61 CCP shows that not
only the case law of the Federal Tribunal, but
also the legislative developments of the last
six years,18 all point in the same direction: an
arbitral tribunal seated in Switzerland shall
have priority in ruling on its own jurisdiction
and, conversely, a state court seized in a preaward stage shall only be entitled to a prima
facie review of a defence of lack of jurisdiction.
The prima facie review must apply
irrespective of the seat of arbitration
In contrast to its convincing reasoning with
respect to Article 7 SPILA in the decision
discussed above, the Federal Tribunal has
constantly held that if the seat of arbitration is
abroad, the state court seized in Switzerland
in application of Article II (3) NYC ‘has the
obligation to decide without any limitations
on the arbitration defence’.19
First and foremost, it should be noted
that Article II(3) NYC does not define the
standard of review that the court shall apply.20
Secondly, the legislative history of Article
7 SPILA shows that its wording is based on
the text of Article II (3) NYC.21 Hence, the
distinction made by the Federal Tribunal,
that is, its conclusion that Article II(3) NYC
obliges the state courts to perform a full review
while Article 7 SPILA only allows a prima facie
review of the arbitration defence, appears to be
artificial from a historical perspective.22
In our view, Article II(3) NYC and the extent
to which the ‘effet négatif ’ of the competencecompetence principle is recognised in the
respective forum state should determine the
applicable standard of review.23
Not only has the Federal Tribunal
recognised the ‘effet négatif ’ under Article 7
SPILA, but it has also held that the New York
Convention could and should be interpreted
in light of more recent provisions with the
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same content, such as those of the SPILA.24
Given the similarities of the statutory texts,
the reason for the different standards of
review is not evident.25
Moreover, considering that both Article
7 SPILA and Article II(3) NYC are aimed at
preventing parties from using dilatory tactics,
an interpretation in line with Article 7 SPILA
is all the more justified: a party resorting
to ‘maneuvers destabilising the arbitration
procedure’ does not deserve any support,
irrespective of the seat of arbitration.26 Thus,
Article II(3) NYC should be interpreted
against the background of Article 7 SPILA
and, consequently, state courts should apply a
prima facie review in these cases as well.
In its constant case law, the Federal
Tribunal justifies applying different standards
of review depending on the seat of arbitration
by the fact that the decision on jurisdiction
of an arbitral tribunal seated in Switzerland
is subject to a subsequent full review by the
Federal Tribunal in setting aside proceedings
against such decision.27
This approach bears an inherent element
of mistrust vis-à-vis foreign jurisdictions, which
is not appropriate any more, assuming it ever
was.28 After all, the vast majority of legal systems
not only provide for setting aside procedures
and, hence, for a post-award control, but have
also ratified the New York Convention, thereby
ensuring a certain standard of judicial control.29
Thus, a post-award control by a judicial authority
will be available in the vast majority of cases, both
at the stage of setting aside proceedings and at
the stage of the recognition and enforcement
of the award under the NYC. There is no
apparent interest for Swiss state courts to claim
for themselves the right to examine the issue of
an arbitral tribunal’s jurisdiction with unlimited
powers in arbitrations seated outside Switzerland.
On the contrary, Swiss state courts can and
should be expected to place confidence in other
jurisdictions and to respect the parties’ will to
have their seat of arbitration abroad.
The system of the NYC is built on the
inherent notion of mutual confidence
between and among the Convention’s
signatories. For that very reason, the
NYC does not allow for the application of
double standards, discriminating against
international arbitration agreements.30
In our view, the Swiss Federal Tribunal
should reconsider what can only be termed its
discriminatory approach under Article II(3)
NYC. It should uphold the principle of the prima
facie review of the arbitration defence in all cases,
irrespective of the seat of the arbitration.
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